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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

Urban  Mass  Transportation 
Administration 

23  CFR  Part  770 
49  CFR  Part  623 

[FHWA  Docket  No.  88-13] 

RIN  2125— AB10 

Air  Quality  Procedures  for  Use  in 
Federal-Aid  Highway  and  Federally 
Funded  Transit  Programs 
AGENCY:  Federal  Highway 
Administration  (FHWA)  and  Urban 
Mass  Transportation  Administration 
(UMTA),  Department  of  Transportation 
(DOT). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FHWA  and  UMTA  are 
proposing  to  consolidate  and  amend 
existing  air  quality  requirements  under 
section  176  of  the  Clean  Air  Act  (CAA) 
into  a  single  air  quality  regulation.  The 
amended  regulation  simplifies:  (1)  The 
process  of  determining  which  highway 
projects  are  exempt  from  the  Federal 
assistance  limitations  (highway 
sanctions)  of  section  176(a)  of  the  CAA, 
and  (2)  the  conformity  and  priority 
procedures  contained  in  23  CFR  Part 
770.  The  amendments  also  provide  more 
flexibility  to  State  and  local  agencies 
and  reflect  experience  gained  over  the 
past  8  years. 

date:  Comments  must  be  received  on  or 
before  November  8, 1988. 

ADDRESS:  Submit  written  and  signed 
comments  to  FHWA  Docket  No.  88-13, 
Federal  Highway  Administration,  Room 
4232,  HCC-10,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  7:45  a.m.  and  4:15  p.m.  ET, 
Monday  through  Friday.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  M.  Shrouds,  Noise  and  Air 
Analysis  Division,  202-366-4836,  or  Mr. 
S.  Reid  Alsop,  Office  of  the  Chief 
Counsel,  202-366-1371,  Federal  Highway 
Administration;  Mr.  Abbe  Mamer, 
Program  Analysis  and  Support  Division, 
202-366-0096,  or  Mr.  Scott  A.  Biehl, 
Office  of  the  Chief  Counsel,  202-366- 
4063,  Urban  Mass  Transportation 
Administration,  all  at  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The 
CAA  Amendments  of  1977  constituted  a 
comprehensive  revision  of  much  of  the 
CAA  (42  U.S.C.  7401,  et  seq.).  They 
required  that  revised  State  air  quality 


implementation  plans  (SIPs)  be  prepared 
for  all  areas  exceeding  the  national 
ambient  air  quality  standards 
(NAAQSs).  Section  176(a)  of  the  CAA 
required  that  project  approvals  and 
grants  authorized  by  the  CAA  and  Title 
23,  U.S.C.,  be  withheld  from  air  quality 
control  regions  in  which  national 
primary  ambient  air  quality  standards 
had  not  been  attained  and  where 
transportation  control  measures  (TCMs) 
were  necessary  to  attain  such  standards 
if  the  Environmental  Protection  Agency 
(EPA)  Administrator  found  after  July  1, 
1979  (and  after  July  1, 1982,  in  cases 
where  an  extension  of  the  attainment 
deadline  was  authorized),  that  a 
Governor  had  not  submitted  a  plan 
which  considered  each  of  the  elements 
required  by  section  172  of  the  Act,  or 
was  not  making  reasonable  efforts  to 
submit  such  a  plan.  The  only  exception 
to  this  Federal  assistance  limitation  was 
that  safety,  mass  transit  and 
transportation  improvement  projects 
related  to  air  quality  attainment  or 
maintenance  could  be  approved  and 
funded. 

The  1977  CAA  Amendments  required 
attainment  of  the  standards  by  either 
December  31, 1982,  or  December  31, 

1987,  depending  upon  whether  an 
extension  was  granted.  The  CAA  is 
silent  as  to  what  occurs  thereafter.  The 
EPA  published  a  proposed  policy 
entitled  “State  Implementation  Plans: 
Approval  of  Post-1987  Ozone  and 
Carbon  Monoxide  Plan  Revisions  for 
Areas  not  Attaining  the  National 
Ambient  Air  Quality  Standards 
(NAAQSs),”  on  November  24, 1987,  (52 
FR  45044).  In  it,  EPA  indicated  its  view 
that  highway  sanctions  under  section 
176(a)  would  be  available  in  the  Post- 
1987  era. 

Congress  addressed  the  December  31, 
1987  deadline  by  imposing  a  moratorium 
on  all  new  sanctions  until  August  31, 

1988.  See  the  Mitchell-Conte  amendment 
to  the  Budget  Reconciliation  Act  of  1987, 
Pub.  L.  100-202,  (December  22, 1987). 

This  was  done  because  the  Congress 
has  not  yet  reached  agreement  on 
amending  the  CAA.  As  part  of  the 
moratorium,  Congress  directed  EPA  to 
list  all  areas  which  are  not  in  attainment 
of  the  NAAQSs.  In  response  to  this 
provisions,  EPA  issued  a  list  of  areas 
not  now  in  attainment,  together  with  a 
discussion  of  alternative  policy 
interpretations  of  the  Mitchell-Conte 
amendment.  In  the  policy  discussion, 
EPA  states  that  sanctions  under  section 
176(a)  could  be  available  for  all  Post- 
1987  nonattainment  areas. 

The  DOT  does  not  agree  with  these 
EPA  interpretations  and  has  so 
indicated  to  EPA.  The  DOT  believes  that 
the  use  of  highway  sanctions  expired  on 


December  31, 1987,  which  was  the  final 
date  included  in  the  1977  CAA 
Amendments  for  demonstrating 
attainment  of  the  NAAQSs.  The  matter 
is  as  yet  unresolved. 

Congress  has  not  passed  legislation 
that  reauthorizes  the  use  of  highway 
sanctions,  but  both  houses  of  Congress 
have  introduced  legislation  to  amend  the 
CAA  that  would  include  this 
reauthorization.  None  of  these 
proposals,  however,  alter  the  categories 
of  highway  projects  exempt  from 
sanctions  established  by  the  1977  CAA 
Amendments.  The  DOT,  therefore, 
requests  public  comments  on  its 
exemption  process  in  the  event  that 
Congress  reauthorizes  the  use  of 
highway  sanctions. 

Section  176(c)  of  the  CAA  (42  U.S.C. 
7506(c))  provides  that  “(n)o  department, 
agency,  or  instrumentality  of  the  Federal 
Government  shall:  (1)  Engage  in,  (2) 
support  in  any  way  or  provide  financial 
assistance  for,  (3)  license  or  permit,  or 
(4)  approve,  any  activity  which  does  not 
conform  to  a  plan  after  it  has  been 
approved  or  promulgated  under  section 
110,”  and  that  "(n)o  metropolitan 
planning  organization  *  *  *  shall  give 
its  approval  to  any  project,  program,  or 
plan  which  does  not  conform  to  a  plan 
approved  or  promulgated  under  section 
110.”  Section  176(d)  of  the  CAA  (42 
U.S.C.  7506(d))  requires  that  “(e)ach 
department,  agency,  or  instrumentality 
of  the  Federal  Government  having 
authority  to  conduct  or  support  any 
program  with  air  quality  related 
transportation  consequences  shall  give 
priority  in  the  exercise  of  such  authority, 
consistent  with  statutory  requirements 
for  allocation  among  States  and  other 
jurisdictions,  to  the  implementation  of 
those  portions  of  plans  prepared  under 
this  section  (110)  to  achieve  and 
maintain  the  national  primary  ambient 
air  quality  standard.” 

The  DOT  consulted  with  EPA  to 
develop  procedures  for  implementing 
sections  176  (a),  (c),  and  (d)  of  the  CAA. 
As  a  result  of  this  consultation,  the  DOT 
and  EPA  jointly  issued  a  notice  of  final 
policy  and  procedures  memorandum, 
dated  April  10, 1980  (45  FR  24692),  for 
meeting  the  Federal  assistance 
limitation  in  section  176(a)  of  the  CAA. 
On  January  26, 1981,  FHWA  and  UMTA 
jointly  issued  interim  final  regulations 
(46  FR  8426)  implementing  the 
conformity  and  priority  requirements 
mandated  by  sections  176  (c)  and  (d)  of 
the  CAA.  These  conformity  and  priority 
regulations  were  based  on  an 
interagency  agreement  between  DOT 
and  EPA  dated  June  12, 1980. 

The  DOT  has  determined  that  existing 
air  quality  regulations  under  section  176 
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of  the  CAA  should  be  simplified  in  order 
to  achieve  the  administration’s  stated 
goal  of  providing  more  flexibility  to 
State  and  local  agencies  and  reducing 
redtape  whenever  possible.  The  FHWA 
and  UMTA  are,  therefore,  proposing  to 
consolidate  DOT'S  responsibilities  under 
section  176  of  the  CAA  into  a  single  air 
quality  regulation.  The  amended 
regulation  proposes  to  consolidate  and 
simplify:  (1)  The  process  of  determining 
which  highway  projects  are  exempt  from 
the  Federal  assistance  limitations  of 
section  176(a)  of  the  CAA,  and  (2)  the 
conformity  and  priority  procedures 
contained  in  23  CFR  Part  770.  The  DOT 
has  discussed  this  rulemaking  effort 
with  EPA. 

It  is  DOT's  intent  that  all 
responsibilities  of  the  DOT  modal 
administrations  either  stated  or  implied 
in  sections  176  (a),  (c),  and  (d)  of  the 
CAA  be  met  by  the  proposed  regulation. 
Therefore,  the  following  agreement  and 
regulation  are  proposed  to  be 
superseded: 

(1)  DOT/EPA  Agreement  on 
Procedures  for  Conformance  of 
Transportation  Plans,  Programs,  and 
Projects  with  Clean  Air  Act  State 
Implementation  Plans,  dated  June  12, 
1980. 

(Note:  A  copy  of  this  agreement  has  been 
placed  in  the  docket.) 

(2)  FHWA/UMTA  Air  Quality 
Conformity  and  Priority  Procedures  for 
use  in  Federal-aid  Highway  and 
Federally  Funded  Transit  Programs 
(published  as  an  interim  final  rule)  (46 
FR  8426),  dated  January  26, 1981. 

With  respect  to  the  April  10, 1980, 
DOT/EPA  Federal  Register  Notice  of 
Final  Policy  and  Procedure  on  Federal 
Assistance  Limitation  required  by 
section  176(a)  of  the  Clean  Air  Act  (45 
FR  24692),  this  proposed  regulation 
would  codify  DOTs  responsibilities  and 
update  its  procedures  for  determining 
which  projects  are  exempt  from  the 
Federal  Assistance  Limitations.  The 
modified  procedures  are  based  on 
experience  gained  over  the  past  8  years. 
Those  parts  of  the  April  10, 1980,  Federal 
Register  that  cover  EPA  activities  for 
imposing  highway  sanctions  are  not 
changed  by  this  proposed  regulation. 

The  FHWA  further  intends  these 
procedures  to  meet  its  obligations  under 
23  U.S.C.  109(j),  which  requires 
guidelines  to  assure  that  Federal  and 
Federally  assisted  highway  projects  are 
consistent  with  approved  SIP’s.  The 
previous  guidelines  were  superseded  by 
the  procedures  incorporated  in  the 
interim  final  rule  which  amended  23 
CFR  Part  770  on  January  28, 1981. 
Separate  project  consistency 


determinations  are  not  required  to  meet 
the  23  U.S.C.  109(j)  requirement. 

Only  six  comments  were  received  in 
the  public  docket  (FHWA  Docket  No. 
80-18)  in  response  to  the  January  26, 

1981,  interim  final  rule,  four  of  which 
were  from  State  departments  of 
transportation,  one  from  a  local 
environmental  agency,  and  one  from 
private  industry.  All  but  one  of  these 
commenters  were  generally  supportive 
of  the  provisions  in  the  interim  final 
rule.  Tlie  one  commenter  that  objected 
to  the  interim  final  rule  indicated  that 
the  conformity  and  priority  procedures 
would  unnecessarily  delay  project 
implementation  with  no  corresponding 
air  quality  benefits,  and  recommended 
that  the  procedures  be  abolished. 

Several  suggestions  were  made  to 
improve  the  procedures  and  these  are 
addressed  in  the  Subpart  B  requirements 
that  follow. 

Section-by-Section  Analysis 

It  is  proposed  to  amend  the  process  of 
determining  which  highway  projects  are 
exempt  from  the  Federal  assistance 
limitations  of  section  176(a)  of  the  CAA 
and  incorporate  it  into  Subpart  A  of  this 
regulation.  These  provisions  are 
currently  contained  in  the  DOT/EPA 
Federal  Register  Notice  of  Final  Policy 
and  Procedures  on  Federal  Assistance 
Limitation  Required  by  section  176(a)  of 
the  CAA  (45  FR  24692),  dated  April  10, 
1980. 

It  is  further  proposed  to  amend  and 
incorporate  the  existing  conformity  and 
priority  procedures  (23  CFR  Part  770) 
contained  in  the  January  26, 1981, 

Federal  Register  (46  FR  8426),  into 
Subpart  B  of  this  regulation. 

Subpart  A — Federal  Highway 
Assistance  Limitation 

Section  770.100 — Purpose. 

This  section  states  that  the  subpart  is 
to  set  forth  the  policy  and  procedures  for 
implementing  the  highway  sanctions 
provisions  contained  in  section  176(a)  of 
the  CAA.  This  section  is  the  same  as 
that  noted  in  the  existing  policy  notice, 
with  some  minor  editorial  changes. 

Section  770.102 — Definitions. 

This  section  defines  the  terms  that 
apply  to  Subparts  A  and  B.  The 
definition  of  the  term  "Air  Quality 
Control  Region”  is  proposed  to  be 
added.  Definitions  for  the  terms  “Annual 
(or  biennial)  element”  and 
“Transportation  improvement  program 
(TIP)”  are  also  proposed  to  be  added 
and  are  consistent  with  the  FHWA  and 
UMTA  Urban  Transportation  Planning 
Regulation  (23  CFR  Part  450). 


The  definitions  for  the  terms 
“National  Ambient  Air  Quality 
Standards,”  "Nonattainment  Area," 

“State  Implementation  Plan  (SIP),”  and 
‘Transportation  Control  Measure 
(TCM)”  are  identical  to  the  definitions 
contained  in  the  current  conformity  and 
priority  procedures  (23  CFR  Part  770). 
However,  it  is  proposed  to  relocate  them 
to  Subpart  A,  since  the  terms  are  first 
used  in  this  subpart. 

Section  770.104 — Policy. 

This  section  proposes  to  add  a  new 
policy  statement.  It  states  that  it  is 
FHWA  policy  to  ensure  that  the 
requirements  of  section  176(a)  of  the 
CAA  are  met  where  the  EPA 
Administrator  makes  a  finding  pursuant 
to  section  176(a)  and  limitations  on  Title 
23,  U.S.C,  funds  are  applicable. 

Section  770.100— Applicability. 

This  section  is  a  restatement  of 
section  176(a)  of  the  CAA.  It  indicates 
that  Federal  assistance  limitations  apply 
in  all  nonattaiment  areas  where  TCMs 
are  needed  to  attain  primary  air  quality 
standards,  when  EPA  finds  that  the 
Governor  has  not  submitted  or  is  not 
making  reasonable  efforts  to  submit  a 
SIP  which  considers  each  of  the 
elements  required  by  section  172  of  the 
CAA.  It  further  states  that  the  Federal 
assistance  provisions  are  not  applicable 
to  safety,  mass  transit,  transportation 
improvement  projects  related  to  air 
quality  improvement,  and  transportation 
projects  administered  by  UMTA  under 
Title  49,  U.S.C 

Section  770.108— Federal  Highway 
Assistance  Limitation:  Application. 

The  procedures  contained  in  this 
section,  with  regard  to  DOT s 
responsibilities  after  sanctions  are 
imposed,  are  the  same  as  those 
contained  in  the  April  10, 1980,  Federal 
Register  notice,  although  some  wording 
changes  have  been  made  to  improve 
clarity.  This  section  indicates  that  when 
EPA  imposes  highway  sanctions,  the 
FHWA  Division  Administrator  is 
prohibited  from  approving  any  projects 
or  awarding  any  grants,  other  than  those 
exempt  from  the  sanction  provisions,  in 
those  areas  contained  in  the  EPA 
Federal  Register  sanctions  notice.  This 
section  would  also  require  the  FHWA 
Division  Administrator  to  provide  the 
FHWA  and  EPA  Regional 
Administrators  with  information  on 
those  exempt  projects  advanced  in 
areas  under  highway  sanctions. 
Procedures  for  this  notification  should 
be  jointly  negotiated  by  FHWA 
Regional/Division  Administrators  and 
EPA. 
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Language  in  the  existing  procedures 
describing  EPA’s  actions  for  determining 
when  sanctions  apply  is  not  included, 
since  only  FHWA  responsibilities  are 
proposed  to  be  codified  in  this 
regulation.  Imposition  of  highway 
sanctions  is  an  EPA  responsibility,  and 
the  procedrues  for  carrying  out  this 
responsibility  which  are  included  in  the 
April  10, 1980,  Federal  Register  are  not 
affected  by  this  proposed  regulation. 

Section  770.110 — Federal  Highway 
Assistance  Limitation:  Removal. 

This  section  allows  the  FHWA 
Division  Administrator  to  resume 
approval  of  projects  and  grants,  on  the 
effective  date  of  EPA’s  final  notice 
which  is  published  in  the  Federal 
Register  to  lift  highway  sanctions  in  the 
area.  This  provision  is  the  same  as 
current  provisions  in  the  April  10, 1980, 
Federal  Register  notice,  but  has  been 
reworded  for  clarity. 

Section  770.112 — Exemptions. 

This  section  proposes  to  identify  the 
projects  and  categories  of  projects  that 
are  exempt  from  highway  sanctions. 
These  projects  are  the  same  as  those 
contained  in  the  April  10, 1980,  Federal 
Register  notice  except  as  follows: 

Safety 

Railroad/highway  crossings, 
pavement  resurfacing  and/or 
rehabilitation  projects,  traffic  control 
devices,  lighting  improvements,  safety 
rest  areas,  and  truck  climbing  lanes  are 
proposed  to  be  added  to  the  list  of 
safety  projects  that  are  exempt  from 
highway  sanctions.  Typically,  these 
projects  require  little  or  no  additional 
right-of-way  and  are  cost-effective  when 
construction  costs  are  compared  to 
savings  in  accident  costs.  In  addition, 
some  FHWA  and  EPA  Regional  offices 
have  already  agreed  to  exempt  these 
types  of  safety  projects  under  existing 
procedures  through  regional  interagency 
agreements.  The  addition  of  these  types 
of  safety  projects  would  provide  for  a 
more  uniform  application  of  this 
provision  and  simplify  the  process  of 
exempting  these  types  of  projects  in 
areas  where  sanctions  are  proposed. 

Mass  Transit 

Carpool/vanpool  programs  are 
proposed  to  be  added  to  the  mass  transit 
projects  that  are  exempt  from  highway 
sanctions,  since  these  programs  are 
benefical  to  air  quality  in  that  they 
increase  vehicle  occupancy,  reduce 
congestion,  reduce  time  delays,  and 
contribue  to  a  more  efficient  use  of  the 
existing  transportation  system. 


Air  Quality  Improvement  Projects 

Bicycle  lanes,  bicycle/pedestrian 
facilities,  and  projects  for  which  an  air 
quality  analysis  indicates  an 
improvement  over  the  no-build 
alternatives  are  proposed  to  be  added  to 
this  category.  The  FHWA  proposes  to 
add  these  additional  categories  of 
projects  to  further  streamline  and 
simplify  the  exemptions  process. 

By  definition,  air  quality  improvement 
projects  provide  for  air  quality  levels  in 
the  near  and  long  term  that  are  better 
than  those  of  the  no-build  condition. 
Therefore,  certain  projects  may  be 
identified  as  air  quality  improvement 
projects,  provided  that,  an  air  quality 
analysis  has  been  conducted  that  takes 
into  account  projected  traffic  levels  in 
the  near  and  long  term,  it  is  documented 
in  the  project  files,  and  it  demonstrates 
that  the  microscale  Carbon  Monoxide 
(CO)  concentrations  and  the  areawide 
Hydrocarbons  (HC)  emissions  are  less 
than  the  corresponding  levels  for  the  no¬ 
build  condition  in  the  near  and  long 
term.  The  scope  and  complexity  of  this 
air  quality  analysis  should  be 
determined  after  consultation  between 
Federal,  State,  and  local  transportation 
and  air  quality  agencies,  as  appropriate, 
if  funding  limitations  are  imposed.  The 
FHWA  will  issue  a  guidance  document 
on  a  suggested  methodology  to  evaluate 
highway  air  quality  improvement 
projects  in  sanctioned  areas. 

Sections  770.112(b)  proposes  to  add  a 
provision  that  would  allow  potentially 
exempt  projects  that  do  not  clearly  fall 
into  one  of  the  exemption  categories  in 
§  770.112(a)  to  be  submitted  to  the 
FHWA  Regional  Administrator  for  final 
determination  as  to  whether  or  not  the 
project  qualifies  for  exemption.  Projects 
in  this  category  need  to  be  reviewed  on 
a  case-by-case  basis,  and  the  Regional 
Administrator  may  require  sufficient 
information  to  determine  if  the  project 
warrants  an  exemption  under  the 
highway  sanctions  provisions.  For 
projects  in  this  category,  the  FHWA 
Regional  Administrator  should  consult 
with  the  EPA  Regional  Administrator,  as 
appropriate,  before  making  a  final 
determination. 

Section  77 0.112(c)  notes  that  any 
project  which  is  exempt  from  highway 
sanctions  is  still  subject  to  the 
provisions  of  the  National 
Environmental  Policy  Act.  This 
requirement  remains  essentially 
unchanged  from  the  April  10, 1980, 
Federal  Register  notice. 


23  CFR,  Subpart  B — Air  Quality 
Conformity  and  Priority  Procedures  for 
Use  in  Federal-Aid  Highway  and 
Federally  Funded  Transit  Programs 

Section  770.200 — Purpose. 

This  section  states  that  the  purpose  of 
this  subpart  is  to  set  forth  the  policy  and 
procedures  for  implementing  the 
conformity  and  priority  provisions  of  the 
CAA  and  the  consistency  requirements 
of  23  U.S.C.  109(j).  This  section  is 
unchanged  from  the  existing  regulation, 
except  for  the  addition  of  the  work 
“policy.” 

Section  770.202 — Definitions. 

The  definition  of  the  term 
“metropolitan  planning  organization"  is 
proposed  to  be  modified  to  make  it 
consistent  with  the  definition  contained 
in  FHWA  and  UMTA’s  Urban 
Transportation  Planning  Regulation  (23 
FR  Part  450)  which  was  issued  in  final 
form  on  June  30, 1983.  The  “Categorical 
Exclusion”  (CE)  definition  is  based  on 
that  contained  in  FHWA  and  UMTA’s 
Environmental  Impact  and  Related 
Procedures  Regulation  (23  CFR  Part  771) 
and  would  rely  on  that  regulation  for  the 
detailed  description  of  activities 
identified  as  CEs.  The  definitions  for  the 
terms  “National  ambient  air  quality 
standards,”  “Nonattainment  area,” 

“State  implementation  plan,"  and 
“Transportation  control  measure”  are 
proposed  to  be  included  in  Subpart  A  of 
this  regulation  and  are  therefore  deleted 
from  this  subpart. 

Section  770.204 — Policy. 

This  section  states  that  it  is  the  policy 
of  FHWA  and  UMTA  to  satisfy  the 
conformity  and  priority  requirements  of 
the  CAA  by  consulting  with  Federal, 
State,  amd  local  air  pollution  control 
agencies;  ensuring  that  plans,  programs, 
and  projects  conform  with  approved 
SIP’s;  and  that  priority  is  given  to 
implementing  the  TCM’s  in  the  SIP.  This 
section  is  essentially  the  same  as 
contained  in  the  current  regulation. 

Section  770.206— Applicability. 

This  section  states  that  the  conformity 
and  priority  procedures  of  this  subpart 
apply  to  activities  in  nonattainment 
areas,  or  portions  thereof,  and  in  air 
quality  maintenance  areas  where  State 
and  local  officials  have  included  in  the 
SIP  TCM’s  that  are  developed  and 
implemented  through  the  urban 
transportation  planning  process,  in  order 
to  attain  the  primary  national  ambient 
air  quality  standards.  The  applicability 
section  is  proposed  to  be  changed  from 
the  existing  regulation  so  that  it  limits 
the  conformity  and  priority  requirements 
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to  those  TCM's  that  are  developed, 
programmed,  and  implemented  as  part 
of  the  urban  transportation  planning 
process.  The  purpose  of  this  change  is  to 
eliminate  general  control  programs  such 
as  inspection  and  maintenance  (I/M), 
vapor  emission  control,  fleet  conversion, 
engine  retrofit,  etc.,  from  FHWA  and 
UMTA  conformity  determinations  since 
these  programs  are  not  developed, 
funded,  or  implemented  through  the 
Federal-aid  highway  or  UMTA  programs 
and  therefore  are  not  included  in  the 
urban  transportation  process.  This 
change  does  not  relieve  a  State  of  the 
responsibility  to  consider  and/or 
implement  these  general  control 
programs  as  part  of  its  air  quality 
attainment  program.  Rather  the 
proposed  rule  serves  to  identify  for  State 
and  local  transportation  agencies,  those 
TCM’s  for  which  they  may  have  direct 
responsibility.  It  also  states  that  the 
conformity  provisions  apply  to  all 
construction  activities  funded  with 
UMTA  or  FHWA  funds.  In  addition,  it 
points  out  that  the  conformity 
determination  process  described  under 
this  subpart  satisfies  the  air  quality 
consistency  requirements  of  23  U.S.C. 
109(j). 

Section  770.208 — Conformity. 

Conformity  between  transportation 
plans,  programs,  and  projects  and  the 
SIP  is  required  by  section  176(c)  of  the 
CAA  (42  U.S.C.,  7506(c)).  The  UMTA 
and  FHWA  have  an  affirmative 
responsibility  to  assure  the  conformity 
of  any  activity  they  support,  fund,  or 
approve.  Further,  section  176(c) 
prohibits  a  metropolitan  planning 
organization  from  giving  its  approval  to 
any  project,  program,  or  plan  that  does 
not  conform  to  the  SIP. 

This  section  proposes  to  update  and 
condense  information  to  reflect  the 
procedures  and  criteria  used  for  making 
conformity  determinations.  In  addition, 
it  proposes  to  reflect  changes  made  to 
the  Urban  Transportation  Regulation  (23 
CFR  Part  450).  The  State  and 
metropolitan  planning  organization 
certification,  which  is  developed 
pursuant  to  23  CFR  450.114(c)  and 
indicates  that  the  urban  planning 
process  is  being  carried  out  in 
conformity  with  all  applicable 
requirements  of  section  174  and  sections 
176  (c)  and  (d)  of  the  CAA,  would  be  the 
primary  basis  for  the  conformity  finding. 

Conformity  would  be  determined  by 
FHWA  and  UMTA  as  part  of  each 
agency’s  independent  TIP/annual  (or 
biennial)  element  review  conducted 
under  23  CFR  Part  450  and  49  CFR  Part 
613  of  the  urban  planning  process.  The 
requirement  in  the  existing  regulation  to 
make  a  conformity  determination  as 


part  of  the  federal  Certification  process 
would  be  eliminated  since  the  revised 
Urban  Transportation  Planning 
Regulation  (23  CFR  Part  450)  issued  on 
June  30, 1983,  deleted  the  Federal 
Certification  requirement. 

The  basic  philosophy  of  the 
conformity  procedures  is  to  compare 
transportation  plans  and  programs  with 
the  air  quality  plans  and  programs 
which  are  included  in  the  SIP’s. 
Coordination  and  consultation  at  the 
State  and  local  levels  remain  an 
essential  part  of  the  process.  The  FHWA 
and  UMTA  would  determine 
conformance  by  comparing  the 
transportation  plan  and  TIP  with  the  SIP 
to  ensure  that  transportation  plans  and 
programs  contribute  to  reasonable 
progress  in  implementing  the  TCM’s  in 
the  SIP.  This  step  is  designed  to  meet 
FHWA  and  UMTA’s  affirmative 
responsibilities  under  the  CAA. 

Before  making  a  final  determination 
on  the  conformity  of  transportation 
plans  and  programs,  FHWA  and  UMTA 
will  coordinate  with  EPA  as  appropriate. 
Representatives  of  FHWA  and  UMTA 
are  expected  to  meet  with  EPA  and  with 
affected  Federal,  State  and  local 
jurisdictions  and  agencies,  and 
metropolitan  planning  organizations  in 
an  attempt  to  resolve  problems  which 
are  discovered  during  the  evaluation 
process.  These  discussions  should  focus 
upon  remedial  actions  that  would  allow 
a  conformity  determination  to  be  made. 
Once  the  evaluation  process  has  been 
completed,  including  any  necessary 
meetings,  and  UMTA  and  FHWA 
determine  that  an  area’s  transportation 
plan  or  program  does  not  conform  to  the 
SIP,  transportation  program  approvals 
will  be  limited  in  the  affected  area  to 
preliminary  engineering  and 
environmental  impact  studies;  advance 
land  acquisition  for  hardship  and 
protective  buying  as  defined  in  23  CFR 
712.204(d)  and  advance  land 
acquisitions  under  section  3(b)  of  the 
UMTA  Act  which  qualify  for  categorical 
exclusions  under  23  CFR  Part  771;  and 
those  actions  that  are  exempt  from 
sanctions  by  §  770.112  in  Subpart  A  of 
this  proposed  regulation.  These 
provisions  are  basically  unchanged  from 
the  existing  provisions,  except  the 
language  regarding  hardship 
acquisitions  has  been  revised  to  make  it 
consistent  with  23  CFR  Part  771.  These 
funding  limitations  would  remain  in 
effect  until  the  deficiencies  are  corrected 
and  a  finding  of  conformity  is  made. 

An  individual  transportation  project  is 
by  definition  in  conformity  if  any  one  of 
the  following  conditions  exists:  (1)  The 
project  is  a  TCM  from  the  SIP,  (2)  the 
project  comes  from  a  conforming  TIP,  (3) 


the  project  is  exempt  from  TIP 
requirements,  or  (4)  it  is  processed  as  a 
“categorical  exclusion”  pursuant  to  23 
CFR  Part  771.  These  provisions  are  the 
same  as  those  in  the  existing  regulation 
with  the  addition  of  categorical 
exclusions.  This  addition  is  proposed  to 
simplify  the  conformity  process  for 
projects  that  by  definition  have  no 
significant  impact  on  the  environment 
and  therefore  would  not  adversely  affect 
the  TCM’s  in  the  SIP. 

It  is  the  policy  of  FHWA  and  UMTA 
that  compliance  with  project  level 
environmental  requirements  should  be 
undertaken  and  completed  as  part  of  the 
National  Environmental  Policy  Act 
(NEPA)  process,  and  that  the  relevant 
environmental  documents  should 
contain  evidence  of  that  compliance. 

This  policy  is  set  forth  in  the  FHWA  and 
UMTA  regulation  on  Environmental 
Impact  and  Related  Procedures  set  at  23 
CFR  Part  771. 

Consistent  with  this  policy,  FHWA 
and  UMTA  propose  to  change  this 
section  so  that  after  approval  of  a  final 
EIS  or  after  a  finding  of  no  significant 
impact  (FONSI)  is  made  under  the 
Environmental  Impact  and  Related 
Procedures  regulation,  the  project 
involved  will  not  be  subject  to  further 
conformity  review  unless  a 
supplemental  EIS  significantly  related  to 
air  quality  considerations  is  undertaken. 
This  proposal  would  eliminate  existing 
complex  requirements  to  make  further 
conformity  reviews  during  a  SIP 
revision,  or  when  major  steps  toward 
implementation  of  the  project  (e.g.,  start 
of  construction  or  substantial  right-of- 
way  acquisition  and  relocation 
activities)  have  not  begun  within  3  years 
of  the  date  of  approval  of  the  final  EIS. 
The  original  administrative  procedures 
were  developed  in  the  belief  that  SIP’s 
would  require  frequent  adjustments. 
Experience  gained  since  then  has  not 
shown  this  to  be  the  case,  thus  making 
the  existing  procedures  dealing  with 
conformity  during  a  SIP  revision 
unnecessary.  Further,  the  FHWA  and 
UMTA  are  proposing  this  change 
because  we  believe  that  once  a  final  EIS 
or  FONSI  has  been  completed,  the 
project  should  not  be  subject  to  further 
conformity  determinations  except  when 
changes  are  proposed  to  a  project  that 
would  result  in  a  change  in  anticipated 
air  quality  impacts  significant  enough  to 
warrant  a  supplemental  EIS.  The 
proposed  change  makes  full  and 
appropriate  use  of  the  environmental 
process,  a  process  which  FHWA  and 
UMTA  strongly  support. 

This  section  also  proposes  to 
eliminate  all  non-regulatory  guidance 
material  on  EPA  activities.  This  section 
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would  base  conformity  determinations 
on  the  currently  approved  SIP  until  such 
time  as  a  new  SIP  is  approved.  Plans, 
programs,  and  projects  that  conform  to 
the  current  SIP  would  continue  to  be 
authorized.  The  current  provision  that 
projects  on  a  contingency  list  in  the  SIP 
be  delayed  for  a  12-month  period  or 
until  the  SIP  is  formally  revised,  which 
ever  is  shorter,  is  proposed  to  be 
deleted.  The  FHWA  and  UMTA  propose 
to  delete  this  requirement  because  it  is 
in  conflict  with  EPA  guidance  contained 
in  EPA’s  final  policy  for  1982  SIP’s  (46 
FR  7182).  This  change  does  not  affect  the 
requirement  for  contingency  provisions 
as  contained  in  EPA  directives. 

Section  770.210— Priority. 

Section  176(d)  of  the  CAA  requires 
Federal  agencies  with  authority  to 
support  or  fund  transportation-related 
activities  to  give  priority  to 
implementing  the  TCM’s  in  the  SIP’s.  In 
accordance  with  this  section,  a  review 
of  implementation  progress  will  be  made 
by  FHWA  prior  to  approval  of  the 
Statewide  Program  of  Projects  required 
under  23  U.S.C.  105  and  by  UMTA  as 
part  of  the  TIP/ annual  (or  biennial) 
element  review  process,  to  ensure  the 
timely  programming  and  implementation 
of  the  TCM’s  in  the  SIP. 

Other  priority  provisions  in  the 
existing  regulations  are  proposed  to  be 
deleted  since  they  deal  solely  with 
internal  DOT/EPA  interactions  which 
are  inappropriate  for  retention  in  the 
regulation. 

Section  770.212— Construction. 

This  section  would  require  grant 
recipients  to  assure  that  construction 
activities  that  receive  FHWA  or  UMTA 
funding  conform  with  the  approved  SIP. 
Coordination  with  the  State  air  pollution 
control  agency  is  also  required.  These 
requirements  apply  to  transportation 
projects  funded  by  UMTA  as  well  as  to 
those  funded  by  FHWA. 

The  existing  and  proposed  conformity 
and  prority  procedures  are 
geographically  limited  to  those  areas 
having  SIP’s  which  contain  TCM’s  for 
the  attainment  or  maintenance  of  the 
national  ambient  air  quality  standards. 
However,  the  construction  procedures  in 
this  section  apply  in  all  geographical 
areas  regardless  of  air  quality 
attainment  status. 

The  provisions  in  this  section  are 
unchanged  from  the  existing  provisions, 
except  for  the  deletion  of  the 
requirement  to  have  revisions  to  the 
construction  specifications  made  in 
consultation  with  FHWA  and  UMTA,  as 
appropriate.  Since  FHWA  and  UMTA 
already  provide  for  consultation  on 


specification  changes,  this  requirement 
is  redundant. 

Related  Regulations 

The  FHWA  and  UMTA  issued  their 
current  Environmental  Impact  and 
Related  Procedures  Regulations  on 
August  28. 1987,  at  52  FR  32645. 
Additional  requirements  for  compliance 
with  the  NEPA  are  contained  in  the 
regulations  of  the  CEQ  (40  CFR 1500- 
1508)  and  DOT  Order  5610.1C, 

Procedures  for  Considering 
Environmental  Impacts  (44  FR  56420, 
October  1, 1979). 

Under  these  requirements,  an  air 
quality  analysis  is  still  required  as  part 
of  the  EIS  process.  The  results  of  the 
analysis  are  included  in  the  EIS,  and  air 
quality  impacts  are  considered  during 
the  review  of  the  EIS.  However,  this 
project-level  air  quality  analysis  is  not 
required  in  order  to  determine 
conformity.  This  is  the  difference 
between  the  CAA  and  the  NEPA — 
conformity  is  based  on  a  comparison  of 
transportation  plans  and  programs  with 
air  quality  plans  and  programs 
contained  in  the  SIP,  while  the  anaylsis 
for  the  EIS  is  an  evaluation  of  the 
anticipated  pollutant  emissions, 
dispersion  and  resultant  concentration 
in  the  vicinity  of  the  proposed  project. 

The  FHWA  and  UMTA  have  also 
published  a  final  rule  (48  FR  30332,  June 
30, 1983)  which  amended  the  Urban 
Tranportation  Planning  regulation  (23 
CFR  Part  450  and  49  CFR  Part  613). 

Those  revisions  include  a  reference  to 
the  procedures  in  this  regulation  in  order 
to  tie  the  planning  process  to  the  air 
quality  conformity  and  priority  process. 
For  the  same  reason,  the  provisions  of 
§  §  770.208  and  770.210  of  this  regulation 
include  references  to  the  urban 
transportation  planning  process  and  the 
corresponding  regulation. 

Section  770.210  of  this  regulation  also 
refers  to  23  CFR  Part  630,  Subpart  A, 
Federal-Aid  Programs  Approval  and 
Project  Authorization,  which  provides 
for  FHWA  review  and  approval  of 
programs  and  projects  proposed  by 
State  highway  agencies.  This  regulation 
will  be  revised.  Language  will  be 
included  in  the  revised  regulation  to 
require  that  “(p)rojects  shall  reflect 
implementation  priority  if  they  have 
been  identified  as  Transportation 
Control  Measures  (TCM)  in  the  State 
Implementation  Plan  (SIP)  (23  CFR  Part 
770)  revised  pursuant  to  Part  D  of  Title  I 
of  the  Clean  Air  Act  (42  U.S.C.  7506).” 

Administrative  Matters 

The  FHWA  and  UMTA  have 
detemined  that  this  proposed  rule  is  not 
a  major  rule  under  Executive  Order 
12291.  However,  it  is  a  significant 


regulation  under  DOT  Regulatory 
Policies  and  Procedures  because  the 
amendments  involve  important 
departmental  policy.  A  regulatory 
evaluation  is  available  for  inspection  in 
the  public  docket  and  may  be  obtained 
by  contacting  any  of  the  individuals 
listed  above  under  the  heading  “For 
Further  Information  Contact.” 

The  Administrators  certify  under  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  is  possible 
that  application  of  this  proposed  rule 
could  have  an  adverse  economic  impact 
on  small  governmental  jurisdictions 
located  in  areas  where  transportation 
plans  or  programs  are  subject  to  Federal 
assistance  limitations  or  do  not  conform 
the  the  SIP.  However,  the  potential 
impacts  derive  primarily  from  the  CAA 
and  not  from  the  procedures  contained 
in  this  proposed  rule.  An  additional 
consideration  with  respect  to  the 
Federal-aid  highway  program  is  that 
highway  projects  have  been  subject  to 
the  analogous  consistency  requirement 
of  23  U.S.C.  109(j)  since  1970.  This 
proposed  rule  is  not  subject  to  Section 
3504(h)  of  the  Paperwork  Reduction  Act, 
since  it  does  not  require  the  collection  or 
retention  of  any  new  data.  The  proposed 
rule  only  requires  the  States  to  make  use 
of  existing  data  and  information  that 
they  have  already  collected  under 
regulations  issued  by  the  EPA. 

This  proposed  regulation  would  apply 
to  both  FHWA  and  UMTA  actions.  It 
would  be  published  as  Part  770  of  Title 
23,  CFR  with  a  cross-reference  in  Part 
623  of  Title  49,  CFR.  No  amendments 
would  be  required  to  the  provisions  of 
49  CFR  Part  623. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  20.205,  Highway  Research, 
Planning  and  Construction;  20.500,  Urban 
Mass  Transportation  Capital  Improvement 
Grants;  20.501,  Urban  Mass  Transportation 
Capital  Improvement  Loans;  20.505,  Urban 
Mass  Transportation  Technical  Study  Grants; 
20.507,  Urban  Mass  Transportation  Capital 
and  Operating  Assistance  Formula  Grants; 
20.509,  Public  Transportation  for 
Nonurbanized  Areas;  23.003,  Appalachian 
Development  Highway  Systems;  23.008, 
Appalachian  Local  Access  Roads.  The 
regulations  implementing  Executive  Order 
12372  regarding  intergovernmental 
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consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

List  of  Subjects  in  23  CFR  Part  770  and 
49  CFR  Part  623 

Air  pollution  control,  Grant 
programs — transportation,  Highways 
and  roads,  Mass  transportation. 

Issued  on:  September  1, 1988. 

Robert  E.  Farris, 

Federal  High  way  Administrator. 

Alfred  A.  DelliBovi, 

Urban  Mass  Transportation  Administrator. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  revise  Part  770  of  Chapter  1 
of  Title  23,  CFR,  as  set  forth  below: 

PART  770— AIR  QUALITY 
PROCEDURES  FOR  USE  IN  FEDERAL- 
AID  HIGHWAY  AND  FEDERALLY 
FUNDED  TRANSIT  PROGRAMS 

Subpart  A— Federal  Highway  Assistance 
Limitation 

770.100  Purpose. 

770.102  Definitions. 

770.104  Policy. 

770.106  Applicability. 

770.108  Federal  highway  assistance 
limitation:  Application. 

770.110  Federal  highway  assistance 
limitation:  Removal. 

770.112  Exemptions. 

Subpart  B— Air  Quality  Conformity  and 
Priority  Procedures  for  Use  in  Federal-Aid 
Highway  and  Federally  Funded  Transit 
Programs 

770.200  Purpose. 

770.202  Definition. 

770.204  Policy. 

770.206  Applicability. 

770.208  Conformity. 

770.210  Priority. 

770.212  Construction. 

Authority:  23  U.S.C.  109  (h)  and  (j),  315;  42 
U.S.C.  4332,  7401  and  7506;  49  CFR  1.48(b). 

Subpart  A— Federal  Highway 
Assistance  Limitation 

§  770.100  Purpose. 

The  purpose  of  this  subpart  is  to  set 
forth  the  policy  and  procedures  for 
implementing  section  176(a)  of  the  Clean 
Air  Act  (CAA)  of  1970,  as  amended  (42 
U.S.C.  7401,  et  seq .)  with  respect  to  die 
Federal  Assistance  Limitation  of  Title 
23,  U.S.C.,  funds,  in  nonattainment  areas 
where  transportation  control  measures 
are  needed  to  attain  primary  national 
ambient  air  quality  standards. 

§770.102  Definitions. 

The  following  definitions  apply  to 
Subparts  A  and  B: 

“Air  Quality  control  region"  is  an 
Interstate  or  intrastate  area  designated 
by  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 


pursuant  to  section  107  of  the  CAA  (42 
U.S.C.  1857). 

“Annual  (or  biennial)  element”  means 
a  list  of  transportation  improvement 
projects  proposed  for  implementation 
during  the  first  year  (or  2  years)  of  the 
program  period. 

“National  Ambient  Air  Quality 
Standards"  (NAAQS’s)  are  those 
standards  established  pursuant  to 
section  109  of  the  CAA  (42  U.S.C.  7409). 

“Nonattainment  area”  is  any  portion 
of  an  air  quality  control  region  for  which 
any  pollutant  exceeds  the  NAAQS’s  for 
the  pollutant  as  designated  pursuant  to 
section  107  of  the  CAA  (42  U.S.C.  7407). 

“State  Implementation  Plan  (SIP)”  is 
the  plan  required  by  section  110  of  the 
CAA  (42  U.S.C.  7410  to  attain  and 
maintain  a  NAAQS.  An  approved  SIP  is 
the  implementation  plan  or  most  recent 
version  of  this  plan  which  has  been 
approved  or  promulgated  by  the  EPA 
under  section  110  of  the  CAA. 

“Transportation  control  measure 
(TCM)”  is  any  measure  in  a  SIP  directed 
toward  reducing  emissions  of  air 
pollutants  from  transportation  sources. 

‘Transportation  improvement 
program  (TIP)"  means  a  staged 
multiyear  program  of  transportation 
improvement  including  an  annual  (or 
biennial)  element. 

§770.104  Policy. 

It  is  the  policy  of  FHWA  to  ensure 
that  the  requirements  of  section  176(a) 
of  the  CAA  are  met  where  the  EPA 
Administrator  makes  a  finding  pursuant 
to  section  176(a)  and  limitations  on  Title 
23,  U.S.C.,  funds  are  applicable. 

§770.106  Applicability. 

The  policy  established  under  section 
176(a),  with  respect  to  Title  23  funds, 
applies  in  all  nonattainment  areas 
where  TCM’s  are  needed  to  attain 
primary  NAAQS’s  when  EPA  finds  that 
the  Governor  has  not  submitted  a  plan 
which  considers  each  of  the  elements 
required  by  section  172  of  the  CAA,  or  is 
not  making  reasonable  efforts  to  submit 
such  a  plan.  Safety,  mass  transit,  and 
transportation  improvement  projects 
related  to  air  quality  attainment  and 
maintenance  are  excluded  from  Federal 
assistance  limitations.  Assistance 
limitations  are  not  applicable  to 
transportation  projects  administered  by 
UMTA  under  Title  49,  U.S.C. 

§  770.108  Federal  highway  assistance 
limitation:  Application. 

Upon  publication  by  EPA  of  a  final 
section  176(a)  finding  in  the  Federal 
Register  indicating  that  an 
implementation  plan  has  not  been 
submitted  or  that  reasonable  efforts 
toward  submitting  such  a  plan  are  not 


being  made,  the  FHWA  Division 
Administrator  will  not  approve  any 
project  or  award  any  grant  other  than 
those  exempt  from  highway  sanctions 
for  those  areas  included  in  the  EPA 
Federal  Register  notice.  The  FHWA 
Division  Administrator  will  provide 
FHWA  and  EPA  Regional 
Administrators  with  information  on 
those  exempt  projects  advanced  in 
areas  affected  by  the  Federal  assistance 
limitation. 

§  770.1 10  Federal  highway  assistance 
limitation:  Removal. 

The  FHWA  Division  Administrator 
may  resume  approval  of  projects  and 
grants  on  the  effective  date  of  EPA’s 
final  notice  which  is  published  in  the 
Federal  Register  to  indicate  that  the 
Federal  assistance  limitation  is  no 
longer  applicable. 

§770.112  Exemptions. 

(a)  The  following  safety  projects,  mass 
transit  projects,  and  transportation 
improvement  projects  related  to  air 
quality  improvement  or  maintenance  are 
exempted  from  the  Federal  assistance 
limitation  without  subsequent  action 
under  paragraph  (b)  of  this  section. 

(1)  Safety  projects  which  are  proposed 
for  construction  to  correct  existing 
safety  hazards,  to  replace  bridges  or  to 
eliminate  high  hazard  locations  or 
roadside  obstacles.  These  improvements 
include  railroad/highway  crossings, 
intersection  channelization,  increasing 
sight  distance,  widening  narrow 
pavements,  shoulder  improvements, 
adding  medians,  pavement  resurfacing 
and/or  rehabilitation,  skid  treatments, 
widening  or  reconstructing  bridges, 
changes  in  vertical  or  horizontal 
alignment,  railroad/highway  crossing 
warning  devices,  traffic  signals  and 
other  traffic  control  devices,  guardrails, 
median  barriers,  crash  cushions,  lighting 
improvements,  safety  rest  areas,  truck 
climbing  lanes,  and  emergency  relief 
projects  authorized  under  23  U.S.C.  125. 

(2)  Mass  transit  projects  which 
provide  funds  for  planning  assistance, 
operating  assistance,  or  capital 
assistance  for  mass  transit  services, 
equipment  and  facilities,  and  related 
facilities  and  services  such  as  fringe 
parking  lots,  high-occupancy  vehicle 
lanes  and  carpool/vanpool  programs. 

(3)  Transportation  improvement 
projects  which  are  related  to  air  quality 
improvement  or  maintenance.  These 
projects  include  transportation  and  air 
quality  planning  and  research  studies 
carried  out  under  23  U.S.C.  134  and  307, 
bicycle  lanes  and  bicycle  and  pedestrian 
facilities:  those  projects  which  have 
been  included  in  an  approved 
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transportation  control  portion  of  a  SIP; 
those  projects  which  are  specifically 
identified  as  transportation  measures 
related  to  air  quality  improvement  or 
maintenance  in  an  annual  (or  biennial) 
element  of  a  current  TIP  reviewed  by 
EPA  and  for  which  EPA  has  not 
submitted  negative  comments  within  30 
days;  and  projects  for  which  a 
microscale  air  quality  analysis  for 
Carbon  Monoxide  (CO)  and  a  burden 
analysis  for  Hydrocarbons  (HC)  indicate 
that  the  build  condition  results  in  an 
improvement  over  the  no-build 
condition  in  the  near  and  long  term.  The 
scope  and  complexity  of  this  analysis  is 
to  be  determined  after  consultation 
between  Federal,  State,  and  local 
transportation  and  air  quality  agencies, 
as  appropriate. 

(b)  Except  as  provided  in  paragraph 

(a)  of  this  section,  a  recommendation  by 
an  applicant  to  exempt  a  safety,  mass 
transit,  or  air  quality  improvement 
project  from  the  Federal  assistance 
limitation  shall  be  submitted  for 
approval  by  the  FHWA  Regional 
Administrator. 

(c)  Exemption  of  a  transportation 
project  from  the  Federal  assistance 
limitation  does  not  waive  any  applicable 
requirements  under  the  National 
Environmental  Policy  Act 

Subpart  B — Air  Quality  Conformity  and 
Priority  Procedures  For  Use  in 
Federal-Aid  Highway  and  Federally 
Funded  Transit  Programs 

§  770.200  Purpose. 

The  purpose  of  this  subpart  is  to  set 
forth  the  policy  and  procedures  for 
implementing  section  176  (c)  and  (d)  of 
the  CAA  of  1970,  as  amended  (42  U.S.C. 
7401,  et  seq.)  and  the  consistency 
requirement  of  23  U.S.C.  109(j). 

§  770.202  Definition. 

The  following  definitions  apply  to 
Subpart  B. 

“Categorical  exclusions"  are  actions 
which  meet  the  criteria  contained  in  23 
CFR  771.117. 

"Metropolitan  planning  organization" 
means  that  organization  designated  as 
being  responsible,  together  with  the 
State,  for  carrying  out  the  provisions  of 
23  U.S.C.  134,  as  provided  in  23  U.S.C. 
104(f)(3),  and  capable  of  meeting  the 
requirements  of  sections  3(e)(1),  5(1), 

8(a),  8(c),  and  9(e)(3)(G)  of  the  UMTA 
Act  (49  U.S.C.  1602(e)(1),  1604(1),  1607(a) 
1607(c)  and  1607a(e)(3)(G).  The 
metropolitan  planning  organization  is 
the  forum  for  cooperative  transportation 
decisionmaking. 


§770.204  Policy. 

It  is  the  policy  of  FHWA  and  UMTA 
that  transportation  agencies  responsible 
for  the  planning  and  implementation  of 
transportation  facilities  and  services 
pursuant  to  Titles  23  and  49,  United 
States  Code,  consult  with  the  Federal, 
State,  and  local  air  pollution  control 
agencies,  as  appropriate;  ensure  that 
plans,  programs,  and  projects  conform 
with  approved  SIP’s;  and  that  priority  is 
given  to  implementing  the  TCM’s 
included  in  the  SIP. 

§770.206  Applicability. 

The  procedures  in  §  770.208  and 
§  770.210  of  this  subpart  apply  to 
activities  in  nonattainment  areas  or 
portions  thereof,  as  designated  under 
section  107(d)  of  the  CAA,  and  in  air 
quality  maintenance  areas  where  State 
and  local  officials  have  determined  that 
TCM’s  are  needed  to  attain  and 
maintain  the  primary  NAAQS  and  have 
placed  in  the  SIP,  TCM’s  that  are 
developed,  programmed,  and 
implemented  through  the  Urban 
Transportation  Planning  Process.  The 
procedures  in  §  770.212  of  this  subpart 
apply  to  all  construction  projects 
constructed  with  UMTA  or  FHWA 
funds.  Conformity  determinations  made 
under  §  770.208  of  this  subpart  also 
satisfy  the  air  quality  consistency 
requirement  of  23  U.S.C.  109(j). 

§  770.208  Conformity. 

(a)  Conformity  of  transportation  plans 
and  programs.  (1)  Conformity  of  plans 
and  programs  will  be  determined  and 
documented  by  FHWA  and  by  UMTA 
as  part  of  the  TIP/annual  (or  biennial) 
element  review  (23  CFR  Part  450,  and  49 
CFR,  Part  613).  The  determination  will 
be  based  upon  the  following: 

(1)  State  and  metropolitan  planning 
organization  certification  developed 
pursuant  to  23  CFR  450.114(c);  and 

(ii)  The  FHWA  and  UMTA 
determination  that  the  transportation 
plan  and  TIP  contribute  to  reasonable 
progress  in  implementing  the  TCM’s 
contained  in  the  SEP. 

(2)  Prior  to  making  a  conformity 
determination  FHWA  and  UMTA  will 
consult  with  EPA,  as  appropriate.  If 
conformance  criteria  are  not  being  met, 
UMTA  and  FHWA  will  meet  with  EPA 
and  affected  Federal,  State,  and  local 
jurisdictions,  agencies,  and  metropolitan 
planning  organizations  to  discuss 
problem  resolution.  If  UMTA  and 
FHWA  determine  that  an  area's 
transportation  plan  and/or  TIP/annual 
(or  biennial)  element  does  not  conform 
to  the  SIP,  transportation  program 
approvals  will  be  limited  in  the  area  to 
preliminary  engineering  and 
environmental  impact  studies;  advance 


land  acquisition  for  hardship  and 
protective  buying  as  defined  in  23  CFR 
712.204(d)  and  advance  land 
acquisitions  under  section  3(b)  of  the 
UMT  Act,  which  qualify  for  categorical 
exclusions  under  23  CFR  Part  771;  and 
those  projects  that  are  exempt  from 
sanctions  (§  770.112  in  Subpart  A  of  23 
CFR  Part  770)  until  the  deficiencies  are 
corrected  and  a  conformity  finding  is 
made. 

(b)  Conformity  of  Transportation 
Projects.  A  project  conforms  to  a  SIP  if: 

(1)  It  is  a  TCM  from  the  SIP;  or 

(2)  It  comes  from  a  conforming  TIP;  or 

(3)  It  is  a  project  exempt  from  TIP 
requirements  by  the  State  and 
metropolitan  planning  organization  in 
accordance  with  23  CFR  450.202(b);  or 

(4)  It  is  processed  as  a  “categorical 
exclusion"  under  23  CFR  Part  771. 

(c)  Projects  not  subject  to  further 
conformity  review.  After  approval  of  a 
final  environmental  impact  statement 
(EIS)  or  after  a  finding  of  no  significant 
impact,  a  project  will  not  be  subject  to 
further  conformity  review  unless  a 
supplemental  EIS  significantly  related  to 
air  quality  considerations  is  undertaken. 

(d)  Conformity  during  subsequent  SIP 
revision.  When  EPA  requests  a  SIP 
revision,  UMTA  and  FHWA  will 
continue  to  base  their  conformity 
determinations  on  the  then  currently 
approved  SIP  until  a  revised  SIP  is 
formally  approved  or  promulgated  by 
EPA. 


§770.210  Priority. 

(a)  Section  176(d)  of  the  CAA  requires 
Federal  agencies  with  authority  to 
support  or  fund  transportation-related 
activities  to  give  priority  to 
implementing  the  TCM’s  in  the  SIP. 

(b)  The  FHWA  will  meet  this 
requirement  through  implementation  of 
the  Federal-Aid  Program  Approvals 
Authorization  Regulation,  23  CFR  Part 
630,  Subpart  A,  which  provides  for 
FHWA’s  review  and  approval  of 
programs  and  projects.  A  review  of 
progress  will  be  made  by  FHWA  prior  to 
105  program  approval  to  ensure  the 
timely  programming  and  implementation 
of  those  TCM’s  in  the  SIP  which  will  be 
funded  by  FHWA. 

(c)  The  UMTA  will  meet  this 
requirement  through  the  review  of  the 
annual  (or  biennial)  element  of  the  TIP 
in  accordance  with  49  CFR  Part  613.  A 
reveiw  of  progress  will  be  made  by 
UMTA  as  part  of  its  review  of  the  TIP/ 
annual  (or  biennial)  element  to  ensure 
the  timely  programming  and 
implementation  of  those  TCM’s  in  the 
SIP  which  will  be  funded  by  UMTA. 
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(d)  The  FHWA  and  UMTA  will 
consult  as  appropriate  with  EPA  in 
carrying  out  this  requirement. 

§  770.2 1 2  Construction. 

(a)  The  transportation  agency 
receiving  funds  from  FHWA,  UMTA,  or 
both,  shall  take  steps  to  assure  that  its 
current  specifications,  and  any  revisions 
thereof,  and  the  use  of  specific 
equipment  and/or  materials  associated 
with  construction  conform  with  the 
approved  SIP.  This  shall  be 
accomplished  in  coordination  with  the 
State’s  air  pollution  control  agency. 

(b)  The  transportation  agency  shall 
assure  that  changes  in  the  SIP  are 
reviewed  to  determine  if  revisions  to  the 
construction  specification  will  be 
necessary. 

[FR  Doc.  88-20401  Filed  9-8-88;  8:45  am] 
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